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SUMMARY

The North Carolina Association of Broadcasters, thhio Association of
Broadcasters, and the Virginia Association of Bazaters submit these Joint Comments
in response to the Commission’s proposals to (@¢ethe public inspection file online;
(2) require that stations’ political files be maimed online in real time; (3) require
stations to maintain letters and emails from thelipun a paper file; and (4) require
stations to report online all sponsorship idergificns.

The Associations also respond to and comment onCivamission’s Initial
Regulatory Flexibility Analysis (“IRFA”).

While the Associations support certain aspectshef Gommission’s proposal—
namely, the Commission’s proposal to make inforaratiurrently in its possession more
accessible to the public—the Associations urge @wmmission to reconsider the
proposals to adopt regulations that would impose @&d substantial burdens on
broadcasters.

Most significantly, the Commission’s proposal tayuge online posting of a
station’s political file, on an “immediate” basishould be reconsidered. The
Commission’s proposal is based on the assumptiantiie political buying process has
become electronic and automated, and that, therefaaking these records accessible to
the public on the Commission’s website in electtorfiormat represents an
inconsequential task. This assumption is simplyaccurate. Most stations continue to
employ a combination of methods, including manua&thnds, to document political

advertising transactions. Even to take these dscand scan them to the Commission’s
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servers would involve scanning thousands of pagesoouments and would consume
substantial staff and station resources—all foriau public benefit.

The Associations support the Commission’s tentatimeclusion that letters and
emails from the public should only be kept—consisteith current practice—in paper or
electronic form for local access at station studidtations receive hundreds (and, in
some cases, thousands) of public messages a Yfanading these comments to the
Commission’s website would impose a tremendous wamtkcessary burden on local
broadcasters.

The Associations do not support the Commissionspgsal to require online
filing of sponsorship identification information.The proposal is vague, its reach is
indefinite under the Commission’s rules, there ratated pending proceedings, and the
requirement would impose a substantial new operatiand financial burden on
broadcasters. The proposal goes beyond curreticdié requirements as well as the
requirements of applicable law. Read literally,e tlmequirement could require
broadcasters to review every piece of programmimgdato ensure that all special
sponsorship identification disclosures are captwaed uploaded to the FCC. Such a
requirement would be a tremendous and unnecesaedgiboon local broadcasters.

Finally, the Commission’s Initial Regulatory FleHity Analysis completely fails
to undertake the analysis required by the Reguldttexibility Act. The Commission’s
estimate of the burden of compliance with the psgglonew online filing requirements is
understated, amounts to mere “lip service,” andtregicts the Commission’s prior
determinations without supporting evidence. In stime Commission’s IRFA fails to

adequately consider the impacts of the proposalsnmall businesses and, for this reason
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alone, the Commission’s proposals should be heldbayance until this analysis is

undertaken.
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)

Initial Regulatory Flexibility Analysis MM Docket No. 00-168

JOINT COMMENTSOF THE
NORTH CAROLINA ASSOCIATION OF BROADCASTERS,
THE OHIO ASSOCIATION OF BROADCASTERS, AND
THE VIRGINIA ASSOCIATION OF BROADCASTERS

and

RESPONSE TO INITIAL REGULATORY FLEXIBILITY ANALYSIS

The North Carolina Association of Broadcasters (ABC), the Ohio Association
of Broadcasters (“OAB”), and the Virginia Assoocmati of Broadcasters (“VAB”)
(collectively, the “Associations”), through theitt@neys, hereby jointly submit these
comments in response to the Commission’s Furthéicélof Proposed Rulemaking, FCC
11-162, (the Notic€) in the above-captioned proceeding relating ® pinoposed online
public file.

. INTRODUCTION AND BACKGROUND
The Associations are non-profit organizations regnéing the interests of

broadcasters in their respective states. NCAB2@&sradio and 36 television members.
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OAB has 267 radio and 55 television members. VAB h83 radio and 31 television
members.

In the instant proceeding, the Commission seekshwamts on several proposals
relating to television station public inspectiote$i. TheNotice includes proposals to
(1) place the public inspection file online; (2)quere that stations’ political files be
maintained online in real time; (3) require statida maintain letters and emails from the
public in a paper file; (4) require stations toaggpall sponsorship identifications online;
and (5) require stations to maintain electroniciesgor back-up purposes of all of the
public file items® The Commission’s estimate of the burden of coamgié with the
proposed new requirements is understagedl, at times, contradicts the Commission’s
prior determinations without supporting evidend&r the reasons discussed below, the
Associations urge the Commission to reconsiderasp# its proposed new regulations
that would impose new and substantial burdens oadwasters.

In preparation for these comments, the Associatioasducted surveys of
television members on the issues raised byNgce® The survey results confirm that

North Carolina, Ohio, and Virginia broadcasters idoiace significant operational and

! SeeNoticeat Appendix B (Proposed Rules).

2 The Commission’s estimation of the burden to bpdsed on stations in complying
with the new rule is non-existent, as the Commissiassumes away the problem,” without
record support for its conclusion, through thefiadi of equating the burden of placing a
document that is prepared only periodically (eag.biennial ownership report) in the public
inspection file with the burden of collecting ligdlly thousands of pages of documents (e.g., the
political file), since they each comprise one elatvd the public inspection file.

® The expedited procedural schedule in this procgetias hampered the Associations’
ability to conduct a more robust survey of thegpective members. It is disconcerting that the
Commission has proposed to impose new, substaegalatory burdens on broadcasters, without
appreciating the realities of the manner in whidiitigal time is sold and documented nor
providing a sufficient opportunity for developmexrita meaningful record.
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financial burdens as a result of the proposed atiguls. As discussed below, elements
of the proposals in thloticewould consume significant financial and human veses,
diverting those resources from station operatiom$ #he production of programming.
Thus, the practical, albeit unintended, consequehtige proposals, if adopted, would be
to undermine the ability of local broadcasters tirass the very local needs and
concerns which the Commission seeks to promoteugjirats public file and related
requirements$.

In the instant proceeding, the Commission vacatedrtles adopted in its 2007
Report and Orderand now seeks comment on new proposals interamlégkée a fresh
look at broadcasters’ public disclosure obligatibndhe Associations agree with the
Commission’s efforts to streamline the public indpe file and ease regulatory burdens
on television stations, but the Associations disagwvith some of the assumptions and
specific proposals set forth in thtice

At the outset, the Associations acknowledge that@ommission’s proposal to
host an online public file is partly, in principlan improvement from the now-vacated
2007 ruleS. In practice, however, the online public file,mmsposed, will require stations

to maintain an online file, a copy of the onlink fiand a limited paper file and will

* See, e.g.Philip M. Napoli, Television Station Ownership Characteristics anadlo
News and Public Affairs Programming: An Expandealgsis of FCC DataFordham Univ.
(2004) (avail. at www.emeraldinsight.com/journaisiBarticleid=874003&show=html)
(demonstrating correlation between profitability sthtion and its ability to provide local news
and public affairs coverage).

> SeeNotice | 7; see also In the Matter of Standardized and EnharDisdlosure
Requirements for Television Broadcast Licenseei@uibierest ObligationsReport and Order,
23 FCC Rcd 1274 (2007).

6 See Noticd[T 15-16.
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impose the additional burden of new and immediaponting requirements that are not
currently required and that will be unduly burdemgato broadcasters.

The Associations agree with the Commission’s prapts provide centralized
public access to documents already stored in FG&bdses. Thalotice proposes that
all documents electronically stored in various F@a&fabases would be aggregated and
made available in the online public file withoutyafurther action by stations. The
Associations agree that this proposal would be niatdy useful for the public and
practicable for the Commission to achieve. In,fdot Commission should already have
the technical ability to create this resource—withany further rulemaking—by
universalizing the various databases and filingesys on its website and providing links
to relevant documents in a user-friendly interfége the public. Such a centralized
system would provide public access to informatiotheut imposing any additional
burdens on stations. Accordingly, the Associatieapport this component part of the
proposal.

The Associations disagree, however, with the fdasaertion, for which no data
is provided, that “more than a third of the reqdicentent of the public file” would have
already been filed with the Commission and, thusuld be imported by the FCC to a
centralized online public file without any actiop stations. The Commission appears to
derive its one-third figure by taking the 18 orcadegoriesof public file documentation,
and recognizing that approximately 6 categorieg@unénely filed with the agency. This
mathematical approach is flawed, because to th&argnthe fact is that most of the

volume of stations’ public files consists of pagéslocuments not already filed with the

" See Noticd] 16.
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FCC. Under the proposal to require stations toaghlthese (and more) additional items
to the online public file, each station would sbi responsible for posting more than
two-thirds of the contents of the file in termspafper work and page numbers. For many
stations, this process would involve significantdiidnal costs, including new
equipment, technological upgrades, staffing, anektdiverted away from programming
activities®

The Associations disagree with the characterizatiothe Notice that an online
public file will virtually replace stations’ “papempublic files® Taken together, the
proposed rules would actually require stations &ntain (1) an online file, (2) a copy of
the online file,and (3) a limited paper file. This is hardly a redoctiin the overall
regulatory burden. The Commission has grossly tastienated the burden of creating,
updating, and maintaining these materials. Fomge, as a practical matter, the
requirement for stations to maintain an electraoigy of the online file—with up-to-date
copies of documents scanned or uploaded in an ppate format—would be more
burdensome than simply maintaining a paper comysaation’s main studio. In fact, the
burden resulting from implementation of the Commais's current proposal would equal
or exceed the burden of hosting a station’s owmerpublic fle—a proposal rejected by

the Commission on those grounds in this proceelfing.

8 Accord In the Matter of Standardized and Enhancesclbsure Requirements for
Television Broadcast Licensee Public Interest Glilaps Comments of the National
Association of Broadcasters On Proposed Informafiottection Requirements, pp. 15-16 (May
12, 2008) (discussing burden on stations to cord@timents to a compatible format for upload,
including thousands of dollars to scan, converd, iadex pages).

®See Noticd[Y 2, 10, 15.
10See Noticd 15.
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Further, the Commission’s purported justificatioor the new requirement—
advancing the needs of academics and advocacy gragmot a sufficient justification
for imposing a new and substantial regulatory bardeEven now, the public does not
have unfettered access to a station’s public fillhaut interruption—public access is
limited to “regular business hour§” The Commission’s proposal for stations to
maintain an electronic copy of the public file tdt®ns so the public will have access in
the unusual event that the FCC website is unaveilabuld impose burdens on stations
that far outweigh the public benefit in that ranstance. In the Commission’s zeal to
promote the supposed efficiencies of the Interbhesgems willing to impose any cost on
local broadcasters to benefit academics and Wasting.C.-based advocacy groups.
This is a far as one can get from localism andllpadlic service.

For these reasons, the Associations oppose theogabpo require stations to

maintain an electronic copy of the online publie.fi

147 C.F.R. §73.3526 (c), 73.3527 (c).

12 See, e.gBenjamin, Stuart M., “Roasting the Pig to Burn Dotlie House: A Modest
Proposal” (2009) Duke Law Faculty Scholarship Paper 1949 (available at
http://scholarship.law.duke.edu/faculty scholar&t8g9), at 100 (advocating that “regulations
that would be undesirable standing on their ow lvél desirable once we factor in the degree to
which they will hasten the demise of over-the-airdulcasting”); “Genachowski Hires Broadcast
TV Hitman,” TVNewsCheckHarry A. Jessell, Dec. 11, 2009 (noting the appoértt of
Professor Benjamin as the FCC’s first “Distinguigh®cholar in Residence”). This kind of
cynical academic regulatory approach would, if altyu employed, be the antithesis of
Congressional policies reflected in the CommundacetiAct of 1934, 47 U.S.C. § 154t seq. the
Paperwork Reduction Act, Pub. L. No. 104-13, arel Regulatory Flexibility Act, 5 U.S.C. §
603.
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. THE COMMISSION SHOULD NOT REQUIRE THAT THE POLITICAL
FILE BE MAINTAINED ONLINE IN REAL TIME

TheNoticeproposes that every station be required to uplsagalitical file to the
online public file on aimmediatebasis'®> The Commission has tentatively concluded
that stations should be required to upload therdscto an online public file according to
the same standard that is currently applied by rtiles to the paper political file:
immediatelyabsent unusual circumstanc¢éshe Notice seeks comment on the relative
burdens and benefits that broadcasters would faderuhis requirement.

Federal law, of course, currently requires broadrasto make certain

information concerning political ad buys publiclyadlable®® This material is required

13 See Noticd] 23; 47 C.F.R. § 73.1943(c).
447 C.F.R. § 73.1943 (political file ruleJeeNotice 123.
> See47 U.S.C. § 315(e), as follows:

(1) In general. A licensee shall maintain, and enakailable for public inspection, a
complete record of a request to purchase broatin@sthat-(A) is made by or on behalf
of a legally qualified candidate for public offica; (B) communicates a message relating
to any political matter of national importance,lirding--(i) a legally qualified candidate;
(i) any election to Federal office; or (iii) a mabal legislative issue of public importance.
(2) Contents of record. A record maintained ungearagraph (1) shall contain
information regarding--(A) whether the request tmghase broadcast time is accepted or
rejected by the licensee; (B) the rate chargedhibroadcast time; (C) the date and time
on which the communication is aired; (D) the clagdime that is purchased; (E) the
name of the candidate to which the communicatidarseand the office to which the
candidate is seeking election, the election to Wwitthe communication refers, or the issue
to which the communication refers (as applicaklE);in the case of a request made by,
or on behalf of, a candidate, the name of the cktéj the authorized committee of the
candidate, and the treasurer of such committee(@hih the case of any other request,
the name of the person purchasing the time, theepandress, and phone number of a
contact person for such person, and a list of thef @xecutive officers or members of
the executive committee or of the board of directwrsuch person.

(3) Time to maintain file. The information requiradder this subsection shall be placed
in a political file as soon as possible and shalrdtained by the licensee for a period of
not less than 2 years.
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by Commission policy to be placed in the polititisd “as soon as possible” and made
publicly available for a two-year period.

In its 2007 action, the Commission exempted théipal file from online posting
requirements’ The FCC correctly determined, based on the rebefdre it in 2007,
that it would be unduly burdensome for stationkdwe to upload political file documents
continually into an online public fil¥. Now, without citing any empirical data, the
Commission has reversed its position and concldld&dthe requirement would “impose
far less of a burden than previously thoudfit.Ih fact, the proposed rule would impose a
tremendous burden on broadcasters, particuladigim of the proposed requirement that
stations continually ansnmediatelyupload political file documents. The Commission’s
inconsistency’ in its current articulation of its proposal, coméi with the reversal of its
earlier position on the issue, is a strong indaratihat its proposal to require an online
political file is not supported by the record. Mover, in light of the current substantial
fines for violations of the Commission’s rules, timeposition of a new online filing

requirement threatens to create a new and sulstaotirce of regulatory liability for

® See In the Matter of Standardized and Enhanced I@isee Requirements for
Television Broadcast Licensee Public Interest Glilans Report and Order, 233 FCC Rcd 1274
19 19-20 (2007).

17See Noticd] 22, 1 22 n.64.
18 Noticef 23.

19 Notably, the text of th&loticeis internally inconsistent with respect to how freqtly
stations would be required to upload political flecuments. In Paragraph 23, tieticestates
that the same rule for the paper political file Wbbe imposed for the online political file:
“immediately absent unusual circumstances.” HBEmgliage of the proposed rule (in Appendix B
to theNotice agrees. Paragraph 23 also states that “Immedsacgcessary with respect to the
political file because a candidate has only seays drom the date of his opponent’s appearance
to request equal opportunities. . . .” However,ainfootnote to the same paragraph, the
Commission notes that a station would upload ugaie political file information only
“periodically.” See Noticé 23 n.68.
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broadcasters that is not tethered to any demonestpaiblic need, harm or concern.

The Commission’s proposed requirement is baseth®@meironeous determination
that most political advertising transactions arefqgrened electronically’ This is in
error. TheNotice cites no empirical data to support this determomgtibut rather
assumes that the requirement would not be as bswdenas the Commission thought in
20072 In fact, little about the manner in which politicadvertising transactions are
conducted has changed since 2007. For example, @5%e Associations’ survey
respondents reported no changes to their poliidaertising methodology and practices
since 2007. Although some stations reported areased use of computer generated
sales information, these stations also generatlicated use of varied electronic media
for this purpose, with resulting varied and incotitfda electronic formats. Contrary to
the assumptions of the Commission, political tiroatmues to be sold using a variety of
non-automated processes, including telephone csatiens, handwritten forms, emails,
and faxes. One of the most successful and priditabations providing a survey
response, a station with significant local newsyliguaffairs and program production,
reported using handwritten documents for approxaga®0% of its political file. The
electronic transactions that do take place arenmoessarily—and, in fact, almost never
are—in a format that facilitates uploading to ariren public file hosted by the FCC

because station receives orders in various forntaen if the Commission required only

0 SeeNotice 11 22-23 (“Since exempting the political file inGZ) we have learned that
the vast majority of television stations handleitfmal advertising transactions electronically,
through e-mails and a variety of software applaati’(emphasis added)).

21 SeeNotice| 23
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the uploading of existing documents from the pcditifile, stations would still have to
scan, organize, and upload the documents indivigéal

The burden of simply scanning existing politicaé fdocument is hardly trivial.
Of the stations surveyed by the Associations, #spandents reported average of
2,900 pages in their political file. And, as dissed, these pages are not uniform in their
size or format, as stations utilize a variety op@aches to documenting political ad
purchases. Under any analysis, the scanning etiilume of material to distant servers
will be an imposing burden—particularly in the ntiddé a heavy political season where
most activity is concentrated into a few monthghis burden is compounded, of course,
by the proposal that broadcasters upload theitipalifile on an “immediate” basis. The
political time marketplace is a fluid and dynammvieonment—candidates, advertisers
and their representatives are calling to inquireuabavailability, asking about rates,
negotiating for the purchase of orders, revisindess based on changing levels of
availability and the advertising of others. Inlswmn environment, a literal “immediacy”
requirement is simply not attainable in the realrldjoand the Commission’s new
requirement would simply amplify the burden of tieav requirement in the first place.

Moreover, the Commission cannot simply assume dhatroadcasters have the
necessary equipment to scan high-quality documentthhe Commission’s servers—
indeed, 23% of the Associations’ survey respondesysrted that they do not possess a

high-quality scanner that would be necessary tmaglthe thousands of pages of

2 Several stations who responded to the Associatimsgey indicated that this process
could require them to hire additional personnefuo daily reports and submit the data to the
FCC. Notably, however, thBlotice is imprecise as to the Commission’s proposed teahni
process of data submission, so it is difficult $tations to respond and quantify the burden at this
stage.
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documents in their political files. Contrary teetimplication in theNoticethat stations
could somehow simply drag and drop these recortts amn FCC web interface, the
requirement to upload all political documents woualctually impose the substantial
burdens of additional paperwork, manipulation aodnfatting of documents, upgraded
equipment, and hours of time on the part of statimployee$® Moreover, the pace of
political advertising transactions in the heat nfedection campaign, including each buy
and change order, is much too fast to expect reddprthat stations update these
materials online in real time.

The Commission's proposal to require stations patipolitical file information
into prescribed online forms is even more concegrni®One only needs to look at the
Commission's recently revised broadcast ownerspprt filing requirements to see the
additional burdens that would be imposed on statibsimilar formatting requirements
were required for the online political file. It ©ideen the experience of Association
members and the Associations’ undersigned couhsglinputting ownership data into
the Commission's prescribed ownership report fdnastaken stations and their counsel
extraordinary amounts of time due primarily to flaets that the Commission's forms
require similar data to be manually inputted migtipmes, that the Commission's online
filing interface is less than ideal, and that imas of high usage, the Commission's
servers are slow to respond, often requiring thegreinputting the data to wait several

minutes to several hours for inputted data to ladidhated” before additional data may be

% Although, at this stage, théotice proposes not to require that documents be uploaded
in a particular database-friendly format, extensorenatting would eventually be required under
the scope of the proposabee Notice] 37. Moreover, substantial manipulation and fdtimg
would be necessary and unavoidable in order foiosgto upload individual documents.
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submitted®® The number of personnel hours that stations hadeto dedicate to fitting

ownership data into the Commission's new on-linenenship reports is simply

astonishing. Similar burdens would equally applyhe Commission were to adopt a
similar on-line filing mechanism for the politicle.

The Associations acknowledge that, in requiringi@id to maintain political
files, the Commission’s goal is to provide accessdndidates and the station’s local
community to relevant and timely information. TAgsociations disagree, however, with
the Commission’s implicit suggestion that theresesxen generalized right for academics
and researchers to rely on stations’ staff as reBesssistants and each station as some
sort of library of “aggregable and searchable” datdhe Associations are not aware of
any previous instance where such a generalizedesttbas served as a basis for local
broadcast regulation. It is unreasonable to regoipadcasters to divert resources away
from their important local functions to meet theede of occasional and unknown
“researchers” for access to standardized datadpal§ses of industry performanc@.”
Whatever research needs do exist are far outsideirttended function of local
broadcasters’ service to their communities, anda¢coommodate them would divert
stations’ time and money away from the developnoéidcal programming. More to the
point, the Federal Elections Commission (FEC) awdll state boards of election, not the
FCC, are the agencies with primary authority over ¢lections process. As such, the
FEC requires extensive campaign financing repotftiag is available to researchers and

others that have an academic or research intemesiecction data. Most states do

24 seeDeclaration of Kim Eshleman, attached hereto.
% See Noticdl 48.
% geeid.
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likewise. These agencies are the proper venuentoe generalized concerns regarding
the elections process, as opposed to the moreidedakoncerns reflected in the
Commission’s regulation of broadcasters.

In addition, an online collection of broadcastgslitical file documents does not
necessarily accomplish the Commission’s goal ofviding a meaningful source of
information for candidates, buyers, viewers, andeotmembers of the public. For
candidates in particular, it is more meaningful affectient to speak with a station’s sales
department on the phone or to visit the stationi¢av the political file. On the phone or
at the station the candidate has access to stsifihwho can provide context to assist
with sales orders and, understanding the politital materials, provide explanations
where necessary, and help determine if there adédi@dhl buys in progress. These
important personal interactions between candidatesstation staff would be completely
lost if political file materials were only availabnline. It could also prove to be more
burdensome and confusing for the candidates teewewinline political file materials,
determine what questions they have for stationd, taen attempt to follow up with
stations for more information. For example, if andidate found materials online and
called a station for answers and assistance, it me&yeven be clear if the station staff
were looking at precisely the same materials ascémelidate or agency. The process

would be very frustrating and would create ineéfities for buyers and station stdff.

2" The Associations disagree with the Public Interdaiblic Airwaves Coalition’s
(PIPAC’s) argument that placing political file imfoation online will reduce the burden on
broadcasters because stations receive in-persarestsqto access the information during an
election season.See Noticd] 22 Based on the experience of the Associatiorshibers and
undersigned counsel, this is simply not the casdyraadcasters will have to continue to work
with candidates and others wishing to buy time ®/lpiicking up the added regulatory burden of

(continued . . .)
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For these reasons, the Associations oppose theoggdprequirement that a

station’s political file be maintained online iratd¢ime.

1. LETTERS AND EMAILS FROM THE PUBLIC SHOULD NOT BE
REQUIRED TO BE POSTED ONLINE

The Notice also proposes that letters and emails from theigpwblould not be
required to be placed in the online public fifeConsistent with its findings in 2007, the
Commission has tentatively concluded that such cuirement would pose potential
burdens to stations and privacy concerns for tHali@f? The Associations agree that
stations should not be required to post lettersaandils they receive from the public to
an online public file. Rather, the Associationseggwith the Commission’s alternative
proposal that stations should maintain a papeespondence file available locally at the
station°

The Associations also agree with the Commissioaistative conclusion that
comments posted on social media pages (such avdedcand Twitter) should not be
included in the category of “written comments andgestions received from the public
regarding operation of the statiof.” Stations should not have to retain these comments
and should not be required to be maintained themdnrrespondence file, either online
or in hard copy. The comments are already “pubkiben they are posted in these fora,

and requiring stations to retain or record the cemis would be wasteful of resources,

spending substantial time and resources to upload same information for the benefit of
researchers and others with a more generalizegksgitien political contracts.

% Notice{ 26.

29 See Noticdl 25.
% SeeNotice 26.
1 Seeid
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duplicative and unduly burdensome given the tranigi@ture of social media. Because
these comments are already public, they are seiffilyi available and accessible to the
station’s community without any further action ligtgns.

The Noticealso seeks comment on PIPAC’s proposal to reqtateoss to report
quarterly on how many letters they have receivethfthe public? The Commission
asks what would be the benefits of requiring stegtito count and report how many
letters they have received, and what would be thddns of such a requiremént.The
Associations submit that this proposal contribtageost nothing to the availability of
meaningful public information. Indeed, a raw numioé letters is meaningless for
regulatory purposes and would be just as meanisigtethe public. Requiring stations to
provide a “brief description” of letters and emaiés PIPAC also proposes, would be
hugely burdensome given the number of pieces afespondence that many stations
receive’® One of the stations surveyed by the Associatiep®rted receiving 40,000
viewer emails in a single year; others reporteckivdeg hundreds and thousands of
letters and emails from viewers. The Associaticoatend that requiring stations to
maintain a paper or electronic correspondencettide is available for inspection at the
station will sufficiently ensure accountability tiee station’s community without unduly

burdening the statiofr.

%2 Sedd.
%3 Sedd.
34 See Noticd| 26.

% Seeln re Revision of Programming and CommercializatRulicies, Ascertainment
Requirements, and Program Log Requirements for Gouial Television Station®8 F.C.C. 2d
1076 (1984)aff'd in part, remanded in parAction For Children’s Television v. FC@21 F.2d
741 (D.C. Cir. 1987) (finding that “market incerds/ will ensure the presentation of

(continued . . .)
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V. THE COMMISSION SHOULD NOT REQUIRE ONLINE REPORTING
OF ALL SPONSORSHIP IDENTIFICATIONS

The Notice seeks comment on whether broadcasters shouldgb&ede to report
all sponsorship identifications in the online patfiie.*® In other words, when a station
airs news or information programming that woulduieg an on-air disclosure under the
FCC sponsorship identification rules, the statiboudd also list that information in its
online public file> The Associations disagree with this proposal beeathe
requirement is vague, its reach is indefinite untter Commission’s rules, there are
related pending proceedings, and the requirementdympose a substantial new burden
on broadcasters.

The proposed requirement appears to encompassstdhces where a “paid for

by,” “sponsored by,” or “furnished by” tag is inded; advertisements for commercial
products and services would be excludfedilthough it is not entirely clear in tHéotice
this proposal would affect programming including pblitical advertisements, certain
long-form advertising, paid religious programmirigSAs, government-sponsored and
government-furnished material, and VNRs. The Asgmns oppose the proposal’s vast
expansion of station reporting requirements.

First, the proposal to require reporting of all sparship identification

announcements puts the proverbial “cart beforehttrse.” The Commission currently

programming that responds to community needs aovde sufficient incentives for licensees to
become and remain aware of the needs and probletnsiocommunities”).

3 See Noticd 33-34.
¥ seeid.

% See Noticd] 34 (certain commercial product advertisementsaffected because they
are exempted from current sponsorship identificatides).
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has pending at least two proceedings relating ® $cope of the sponsorship
identification rule, including a proceeding considg the requirements for VNRs and a
proceeding regarding “embedded advertisitig.The Associations contend that, before
proposing this new reporting requirement for theljufile, the FCC should first clarify
precisely which program material is subject to gponsorship identification rules.
Stations cannot properly evaluate the burden tlmatldvbe imposed to collect, list, and
upload sponsorship disclosure information untilsth@roceedings are resolved and the
stations know what disclosure will be required.eTutcome of the pending proceedings
will have a significant impact on the burden thaiwd be imposed on broadcasters to
gather, record, and post information about disclesin these forms of programming.
Further, the proposed requirement for broadcadtelsst in the public file all
sponsorships that require disclosure would be eaoshy burdensome on stations. The
proposal would impose burdens well beyond the sstggein theNoticethat a station
already collects information about disclosure. Foxample, stations would have
difficulty determining whether program material guzed or provided by other sources
contains sponsorship identification. So, in additito collecting and retaining
information about a station’s own programming, istastaff would have to watch all of
the non-station produced programming, which cahdags upon hours of syndicated and
network programming. Such a requirement would lenly burdensome on stations

given the sheer number of hours of programming &bclv to collect this information.

% See generally In the Matter of Sponsorship Idemtifon Rules and Embedded
Advertising Notice of Inquiry and Proposed Rulemaking, 23 F&cd 10682 (2008);
Commission Reminds Broadcast Licensees, Cable @perand Others of Requirements
Applicable to Video News Releases and Seeks Con@nefihe Use of Video News Releases by
Broadcast Licensees and Cable Operatétgblic Notice, 20 FCC Rcd 8593 (2005).
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Undoubtedly, many stations would be duplicatingogffwatching the very same
syndicated or network-produced programming, whishan inefficient drain on the
resources of broadcasters. The impact of the mempeint would conflict with the
Commission’s stated goals in this proceeding to enoide and streamline the public file
requirements and reduce the burden on broadc&Sters.

Moreover, the proposed reporting requirement does further any specific
purpose under the sponsorship identification rifle§he relevant statutes require that
disclosure be made “at the time of broadcast,” #dwedCommission’s rules are intended
to inform viewers “by whom they are being persuatféd The proposed reporting
requirement would create a neverending list ofldgaes that are completely devoid of
context. Taken apart from the context of the pesaie messages and the moment of
their delivery, a list of sponsorships would be megless to the public. Further, the list
(as proposed) would not include information abdw& hature of the program material,
whether it was intended to be persuasive, whetl@omoted a product, service, idea, or
something else, how long the material was, or otloetextual details. In other words,
the proposed reporting requirement really would patvide information about the

“extent of such sponsorships” as theticeprofessed> And to require stations to collect

40 See Noticdl 10.

*1In fact, the proposed requirements fall outside shope of the FCC’s authority over
sponsorship identification. The relevant statwes specific directives to require disclosure of
sponsorshigo viewersand do not direct or authorize the Commissionetguire collection or
reporting of the information in this way.

2 See47 U.S.C. § 317 (disclosure required “at the tithe [message] is broadcast”);47
U.S.C. 8 508 (“The inclusiom the programof the announcement. . . shall constitute the
disclosure required by this section.” (emphasisedi see also Applicability of Sponsorship
Identification RulesPublic Notice, 40 FCC 2d 141 (1963).

43 See Notice B4.
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and report the amount of information needed to miee lists useful would impose
considerable additional burden on broadcastersdgrerceptible public benefit.

As discussed above, the sponsorship identificatidbes are intended to inform
viewers in the community at the time they receigensored messages or information.
Although theNoticeseeks to create a permanent, searchable recoppr$arships, a list
on its own would not serve a meaningful purposeviewers or provide meaningful
information to the community. Television statioemideavor to serve the local
community with, among other things, access to mfmton. To the extent that a
permanent record of sponsorship announcements raightesearchers or academics
outside of the community, there is no generalizigghtrfor researchers to conscript
stations as research librarians. In any eveng tinnecessary to require that stations
provide this service—some private media sourceslaeady undertaking to monitor and
track political advertisements to provide this aggted data, presumably at great
expensé! To demand reporting by stations in this way wotalkle valuable time and
resources away from important functions of broat#ras actually serving their
communities.

In summary, there has been no showing that thetiegidisclosure requirements
are not sufficient to adequately apprise viewerghaf sponsor of messages they are
viewing—acknowledging, however, that the Commisd@s open proceedings on this
issue. In any event, regardless of how the Comsiomsresolves its open proceedings,

the additional requirements proposed by the Comamsaith regards to the collection

* For example, Media Monitors has reportedly begratking political and issue
advertising for the 2012 election seasdBee Snapshot: Political Advertising on Television i
November RBRcomMm, Nov. 23, 2011, http://www.rbr.com/tv-cable/snapshot-political-
advertising-on-television-in-november.html.
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and dissemination of sponsorship identification ldoimpose substantial burdens for

little, if any, public benefit.

V. THE COMMISSION FAILS TO ANALYZE THE IMPACT OF THE
PROPOSED RULES ON SMALL BUSINESSES AS REQUIRED BY THE
REGULATORY FLEXIBILITY ACT
Under the Regulatory Flexibility Act of 1980, as emded (“RFA”), the FCC

must both analyze the economic impacts on smaltiesitand consider significant

alternatives to minimize the impdtt.As discussed above, the Commission has not fully
acknowledged, much less actually considered aneldeed any data to evaluate, the
economic impacts of its proposals to require braatirs to upload their political files to
the FCC'’s servers and to require broadcasterspartrall sponsorship identifications in
the online public file.

In its Initial Regulatory Flexibility Act analysigshe Commission leaps to the
unsupported conclusion that no significant impaitit e imposed by the proposed rules
on small entitie4® The Commission’s conclusion that “[h]aving then@uission host
the public file will ease the administrative burdem all broadcasters”is based on false

assumptions and unsupported by any data &t alFirst, the Commission fails to

acknowledge that most of the documents in statipoglic files are not already filed

*5See5 U.S.C. § 603.
® SeeAppendix C to théNotice 11 1, 10.
4" See idq 10.

*8 For example, in addition to failing to meanindjudnalyze the burdens imposed by its
proposals, the Commission omits any reference @octst that will be incurred by the federal
government in storing and, potentially, processimgvoluminous data that it seeks—which costs
will then undoubtedly be returned to small busiessgia the regulatory fee process. Any fair
consideration of cost must include the additiomgutatory costs to be borne by the regulated
entities of the proposed requirements.
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with the FCC. Under the proposal to require steftido upload these (and more)
additional items to the online public file, eaclatsin would still be responsible for
posting the majority of the contents of the filetémms of paper work and page numbers.
For many stations, this process would involve sigaint additional costs, including new
equipment, especially small entities, technologigagrades, staffing, and time diverted
away from programming activities. The Commisssoattempt to equate the burden of
placing a document that is prepared only periotliqa&.g., a biennial ownership report)
in the public inspection file with the burden ofillecting literally thousands of pages of
documents (e.g., the political file), since theyhboomprise one element of the public
inspection file, falls far short of the sort of &sas required by the RFA.

Moreover, the Associations disagree with the charamation in theNotice that
an online public file will virtually replace statis’ “paper” public files?® As stated
above, taken together, the proposed rules wouldatgtrequire stations to maintain an
online file, a copy of the online filgnd a limited paper file, and the Commission has
underestimated the burden of creating, updatingl araintaining these materials.
Because the FCC has failed to engage in a seriodisadequate regulatory flexibility

analysis, it would be premature to adopt the rakeproposed.

CONCLUSION
The Associations respectfully request that the @a@sion consider these
Comments and refrain from imposing rules that wouésult in unnecessary or

burdensome regulation.

4% See Noticd[ 2, 10, 15.
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